Lessor Name and Address: 


TaylorMade Financial Services


10300 Metric Blvd. #101


Austin, TX 78758�
COMMERCIAL EQUIPMENT LEASE


�
LEASE NUMBER


�
�
NAME (COMPANY LEGAL NAME)			DBA





									(CUSTOMER)�
PHONE�
�
BILLING ADDRESS				CITY		COUNTY			STATE			ZIP


�
�
EQUIPMENT ADDRESS				CITY		COUNTY			STATE			ZIP


�
�
EQUIPMENT INFORMATION�
NUMBER AND AMOUNT OF PAYMENTS�
�
QUANTITY�
SERIAL NUMBER�
MAKE/MODEL/DESCRIPTION�
NO. OF PMTS.�
 PAYMENT   +      TAX         =    TOTAL PAYMENT�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
FIRST PAYMENT AMOUNT


FIRST & LAST       +       SECURITY       =       TOTAL DUE AT SIGNING�
Lease Term                                             Payment Frequency:


in months__________   ( Monthly    ( Quarterly     ( Semi Annually     ( Other:_________�
�
PAYMENT(S)                  DEPOSIT





$_________________     $_______________   $___________________


                                          (Nonrefundable               Payment must accompany Lease�
END OF TERM PURCHASE OPTION


( FAIR MARKET VALUE	        (10%	$__________________


      ___________                                                               (estimated)


( $1.00			        ( Other	$__________________


                                                                                           (estimated)�
�
�
�
�
THIS LEASE IS EFFECTIVE ONLY UPON SIGNING BY BOTH PARTIES.  THIS LEASE IS NON-CANCELLABLE BY CUSTOMER.  CUSTOMER REPRESENTS THAT ALL ACTION REQUIRED TO AUTHORIZE THE EXECUTION OF THIS LEASE ON BEHALF OF CUSTOMER BY THE FOLLOWING SIGNATORIES HAS BEEN TAKEN.


ACCEPTED


Lessor: _________________________________________


By:						


Title:						


Date:						


�
�
AUTHORIZED CUSTOMER SIGNATURE


By:X					Title:		__


Printed Name:				Date: _____________


By:X					Title:		__


Printed Name:				Date: _____________


�
�
		


ACCEPTANCE CERTIFICATE


To:  Lessor


Customer Certifies that all of the Equipment described above has been delivered to and has been received by Customer, that the installation or other work necessary prior to the use of such Equipment has been completed, that such Equipment has been examined by Customer and is in good operating order and condition and is in all respects satisfactory to Customer, and that such Equipment is irrevocably accepted by Customer for all purposes under this Lease.  Accordingly, Customer hereby authorizes Lessor to purchase the Equipment.


CUSTOMER HAS READ AND AGREES TO THE ARBITRATION CLAUSE IN PARAGRAPH 25 OF THIS LEASE.


Signature:  X							Printed Name:						


Title (if any):							Date:							


�
�
TERMS AND CONDITIONS


1.  LEASE:  Lessor leases to Customer and Customer leases from Lessor all the equipment described above (the "Equipment"), on the terms and conditions in this Lease ("Lease").  The amount of each Payment specified in Number and Amount of Payments section above ("Payment") and the 10% or “Other” Purchase Option price specified above are based on the supplier's best estimate of the Equipment cost.  Such Payments and Purchase Option price will be increased or decreased if the actual total cost of the Equipment, including any sales, use or property tax, is more or less than the estimate. In that event, Customer authorizes Lessor to adjust such Payments and Purchase Option price by up to 15%.


2.  LEASE PAYMENTS:  Customer agrees to pay to Lessor, during the Lease term, the Payments specified under "Number and Amount of Payments" above.  Payments are to be made, in advance, as specified in Lessor's invoice.


3.  TERM OF LEASE:  The Lease term shall begin on the date the Equipment is delivered to Customer, provided the Customer executes the Acceptance Certificate provided by Lessor or otherwise accepts the Equipment as provided in this Lease.  After acceptance of the Equipment, Customer shall have no right to cancel this Lease during the Lease term.  The Lease term shall end, unless sooner terminated by Lessor, (a) when all amounts required to be paid by Customer under this Lease have been paid and the Equipment has been returned or Customer has purchased the Equipment as provided in this Lease, or (b) as otherwise provided in this Lease.


4.  ADVANCE PAYMENTS; SECURITY DEPOSIT:  Lessor may apply, but shall not be obligated to apply, any "Advance Payment(s)" or "Security Deposit" specified above to cure any default of Customer, in which event Customer shall promptly restore to Lessor any amount so applied.  In no event shall any advance payment or security deposit earn any interest, and Customer shall not be entitled to any increase in or profit from such advance payment or security deposit.  No part of any security deposit will be refunded to Customer until all of Customer's obligations have been fully performed as expressly provided in this Lease.  If the "Nonrefundable" box is checked, no part of the security deposit will be refunded to Customer for any reason.


5.  NO LESSOR WARRANTIES:  CUSTOMER ACKNOWLEDGES THAT LESSOR IS NOT A MANUFACTURER, DEALER, OR SUPPLIER OF THE EQUIPMENT.  CUSTOMER AGREES THAT THE EQUIPMENT IS LEASED "AS IS" AND IS OR A SIZE, DESIGN, AND CAPACITY SELECTED BY CUSTOMER.  LESSOR HAS MADE NO REPRESENTATION OR WARRANTY OF ANY KIND, EXPRESS OR IMPLIED, WITH RESPECT TO THE EQUIPMENT.  WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, LESSOR HAS NOT MADE ANY REPRESENTATION OR WARRANTY CONCERNING THE SUITABILITY OR DURABILITY OF THE EQUIPMENT. THE ABSENCE OF ANY CLAIM OR INFRINGEMENT OR THE LIKE, OR ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  Any warranty with respect to the Equipment made by the supplier, dealer or manufacturer is separate from, and is not a part of, this Lease and shall be for the benefit of Lessor, Customer and Lessor's purchaser or assignee, if any.  So long as Customer is not in breach or default of this Lease, Lessor assigns to Customer solely for the purposes of making and prosecuting any such claim, the rights, if any, which Lessor may have against the supplier, dealer or manufacturer for breach of warranty or other representation respecting any item of Equipment.  CUSTOMER ACKNOWLEDGES AND AGREES THAT NEITHER THE SUPPLIER NOR ANY DEALER IS AUTHORIZED TO WAIVE OR ALTER ANY TERM OF THIS LEASE, OR MAKE ANY REPRESENTATION OR WARRANTY WITH RESPECT TO THIS LEASE OR THE EQUIPMENT, ON LESSOR’S BEHALF.


6.  ACCEPTANCE; DELIVERY:  Customer's execution of the Acceptance Certificate, or Customer's provision to Lessor of other written confirmation or its acceptance of the Equipment, shall conclusively establish that the Equipment has been delivered to and accepted by Customer for all purposes of this Lease and Customer may not, for any reason, revoke that acceptance; however, if Customer has not, within 10 days after delivery of the Equipment, delivered to Lessor written notice of non-acceptance of any of the Equipment, specifying the reasons therefor and specifically referencing this Lease, Customer shall be deemed to have irrevocably accepted the Equipment.  Lessor is the lessor and Customer is the lessee of the Equipment under this Lease.  As between Lessor and Customer only, this Lease shall supersede any Customer purchase order.  Customer agrees to waive any right of specific performance of this Lease and to hold Lessor harmless from damages if for any reason the Equipment is not delivered as ordered, if the Equipment is unsatisfactory or if Lessor does not execute this Lease.  Customer agrees that any delay in delivery of the Equipment shall not affect the validity of this Lease.


7.  LOCATION; LIENS:  Customer shall not move the Equipment from the location specified herein without Lessor’s prior written consent.  Customer agrees that it will keep the Equipment free and clear of all claims and liens other than those created as a result of this Lease.


8.  USE; FINANCING STATEMENTS:  Customer shall put the Equipment only to the use contemplated by the manufacturer of such Equipment.  Customer authorizes Lessor to file a copy of this Lease as a financing statement and appoints Lessor (and any third party filing service company designated by Lessor) as Customer's attorney-in-fact to execute and file, on Customer's behalf, financing statements evidencing the interest of Lessor in the Equipment.


9.  INDEMNITY:  Customer agrees to reimburse Lessor for and to defend Lessor against any claim for losses or injury caused by the Equipment.  This Section shall survive termination of this Lease.


10.  MAINTENANCE; ALTERATIONS:  Customer will keep and maintain the Equipment in good working order and shall, at Customer's expense, supply and install all replacement parts and accessories when required to maintain the Equipment in good working condition, which parts and accessories shall be and become Lessor’s sole property.  Customer shall not, without Lessor’s prior written consent, make any changes or substitutions to the Equipment, but if so authorized by Lessor, any such changes or substitutions shall be Lessor’s property and shall be deemed a part of the Equipment.


11.  TAXES; OTHER FEES:  CUSTOMER SHALL PAY AND DISCHARGE WHEN DUE ALL LICENSE AND REGISTRATION FEES, ASSESSMENTS, SALES, USE, PROPERTY AND OTHER TAXES, AND CHARGES, together with any applicable penalties or interest, now or at any time imposed upon any item of the Equipment or the Payments payable under this Lease, whether payable by or assessed to Lessor or Customer.  If Customer fails to pay any fees, assessment, taxes, or charges as required by the Lease, Lessor shall have the right but not the obligation to pay those fees, assessments, taxes, or charges.  If Lessor makes such payments, Customer shall promptly reimburse Lessor, upon demand, for all such payments made plus administration costs, if any.  Customer acknowledges that Customer’s estimated property taxes are included in the lease payments, and that Lessor will file personal property tax returns and pay estimated property taxes.  Customer agrees to reimburse Lessor for the expense of estimated personal property taxes in the lease payments as invoiced by Lessor.  Customer agrees and acknowledges that it has not received any tax advice from Lessor.  12.  LOSS; DAMAGE:  Customer assumes and shall bear the entire risk of loss, theft of, or damage to the Equipment from any cause whatsoever, effective upon delivery to Customer.  No such loss, theft or damage shall relieve Customer of any obligation under this Lease.  In the event of damage to any item of Equipment, Customer shall immediately repair such damage at Customer's expense.  If any item of Equipment is lost, stolen, or damaged beyond repair, Customer, at the option of Lessor, will (a) replace the same with like equipment in a condition acceptable to Lessor and transfer clear title to such equipment to Lessor, which will become "Equipment", or (b) pay Lessor all of the following:  (i) all amounts then owed by Customer to Lessor under this Lease; (ii)  all remaining Payments for the full term of this Lease; plus (iii) the "Casualty Value".  For the purposes of this Lease, the "Casualty Value" shall be calculated as follows:  (a) for a Lease with a $1.00 purchase option, the Casualty Value shall be $1.00; (b) for an Agreement with a Fair Market Value purchase option, the Casualty Value shall be the amount shown as “Re-Sale High Value” on PGA.com’s Value Guide, which can be found at http://valueguide.pga.com. Upon Lessor's receipt of such payment, Customer shall be entitled to whatever interest Lessor may have in such item of Equipment, in its then condition and location, without warranties of any kind.  


13.  DEFAULT:  These events or conditions shall constitute an Event of Default under this Lease: (a) if Customer defaults in the payment when due of any indebtedness of Customer to Lessor, whether or not arising under this Lease, without notice or demand by Lessor; (b) if Customer ceases doing business as a going concern; (c) if Customer or any Guarantor becomes insolvent or makes an assignment for the benefit of creditors; (d) if a petition is filed by or against Customer or any Guarantor under the Bankruptcy Code; (e) if a receiver, trustee, conservator, or liquidator is appointed for Customer any Guarantor, or any of their property; (f) if any statement, representation or warranty made by Customer or any Guarantor to Lessor is incorrect in any material respect; (g) if Customer defaults under any loan or credit agreement or (h) if Customer or any Guarantor who is a natural person dies.


14.  REMEDIES:  Upon the happening of any one or more Events of Default, Lessor shall have the right to exercise any of the following remedies:  (a) to declare all unpaid Payments and other amounts due and payable under this Lease with Lessor retaining title to the Equipment; (b) to terminate any and all Leases with Customer; (c) with or without notice, demand or legal process, to retake possession of any or all of the Equipment (and Customer authorizes and empowers Lessor to enter upon the premises wherever the Equipment may be found) and (i) retain such Equipment and all Payments and other sums paid under this Lease, (ii) re-lease the Equipment and recover from Customer the amount by which the sum of all Payments and other charges then due and payable under this Lease, without regard to acceleration, and the present value of all remaining Payments for the full term of this Lease (the "Lease Balance") plus the Casualty Value exceeds the value attributed to the Equipment by Lessor for purposes of calculating the Payments under the new lease, or (iii) sell the Equipment and recover from Customer the amount by which the Lease Balance plus the Casualty Value exceeds the net amount received by Lessor from such sale; or (d) to pursue any other remedy permitted at law or in equity.


15.  ASSIGNMENT:  CUSTOMER SHALL NOT ASSIGN OR PLEDGE THIS LEASE OR THE EQUIPMENT IN WHOLE OR IN PART, NOR SHALL CUSTOMER SUBLET OR LEND ANY ITEM OF EQUIPMENT WITHOUT LESSOR”S PRIOR WRITTEN CONSENT.  Lessor may pledge or transfer this Lease.  Customer agrees that if Lessor transfers this Lease, the new owner will have the same rights and benefits that Lessor has now and will not have to perform any of Lessor's obligations.  Customer agrees that the rights of the new owner will not be subject to any claims, defenses, or set-offs that Customer may have against Lessor, including, without limitation, claims, defenses or set-offs arising out of Lessor's service obligations, if any, under this Lease.  If Customer is given notice of any such transfer, Customer agrees, if so directed therein, to pay directly to the new owner all or any part of the amounts payable hereunder.


16.  AUTOMATIC RENEWAL; RETURN:  Except in the case of a Lease containing a $1.00 purchase option, this Lease shall automatically renew on a month-to-month basis for an aggregate period not to exceed 12 months at the same Payment amount and frequency unless Customer, at least 30 days before the end of a scheduled term, either (i) exercises the purchase option in accordance with its terms or (ii) sends to Lessor written notice that Customer does not want to renew this Lease, and at the end of such term returns or purchases the Equipment as provided below.  Lessor may cancel the automatic renewal term by, at least 15 days before the end of any term, sending the Customer written notice that Lessor does not want the Agreement to renew.  Unless Customer shall re-lease the Equipment as provided above or purchase the Equipment as provided in this Lease, upon expiration of this Lease, Customer shall return the Equipment at its sole cost and expense in good operating condition, ordinary wear and tear resulting from proper use excepted, to a location specified by Lessor.


17.  PURCHASE OPTION:  If no Event of Default has occurred and is continuing, Customer shall have the option at the expiration of the Lease term to buy all or part of the Equipment at the Purchase Option price indicated in this Lease (or, in the case of a purchase of less than all of the Equipment, at a proportionate amount of such price to be measured by the proportionate initial value of the items of Equipment)  plus any applicable sales tax.  Customer must give Lessor irrevocable written notice at least 60 days before the end of the term that it will buy the Equipment unless the Purchase Option price is $1.00.  If Customer fails to provide such notice and fails to pay the Purchase Option price, Customer shall return or re-lease the Equipment as provided in this Lease.  For the purposes of this Lease the term "Fair Market Value" shall mean Lessor's price in effect at the time Customer exercises its option to buy the Equipment.  Upon payment of the amounts specified above, Lessor shall transfer the Equipment to Customer AS-IS WHERE-IS without any representation or warranty whatsoever, except for title, and this Lease shall terminate.


18.  WAIVER OF OFFSET:  This Agreement is a net lease.  If the Equipment is not properly installed, does not operate as represented or warranted, or is unsatisfactory for any reason, Customer shall make such claim solely against the supplier, dealer, or manufacturer.  Customer waives any and all existing and future claims and offsets against any payments or other charges due under this Lease, and unconditionally agrees to pay such Payments and other charges, regardless of any offset or claim which may be asserted by Customer or on its behalf.


19.  NON-WAIVER:  No waiver of any of Customer's obligations, conditions or covenants shall be effective unless contained in a writing signed by Lessor.  Failure to exercise any remedy that Lessor may have shall not constitute a waiver of any obligation with respect to which Customer is in default.


20.  NOTICES:  All notices required or permitted under this Lease shall be sufficient if delivered personally or mailed to such party at the address set forth in this Lease, or at such other address such party may designate in writing from time to time.  Any such notice shall be effective three days after it has been deposited in the mail, duly addressed.


21.  GOVERNING LAW; VENUE; WAIVER OF JURY TRIAL:  THIS LEASE HAS BEEN EXECUTED BY LESSOR IN, AND SHALL FOR ALL PURPOSES BE DEEMED A CONTRACT ENTERED INTO IN, THE STATE OF LESSOR’S ADDRESS AS SHOWN IN THIS LEASE.  THE RIGHTS OF THE PARTIES UNDER THIS LEASE SHALL BE GOVERNED BY THE LAWS OF SUCH STATE WITHOUT REFERENCE TO CONFLICT OF LAW PRINCIPLES.  ANY ACTION BETWEEN CUSTOMER AND LESSOR SHALL BE BROUGHT IN A COURT LOCATED IN THE COUNTY OF LESSOR’S ADDRESS PROVIDED THAT LESSOR, AT ITS SOLE OPTION, MAY BRING ANY SUCH ACTION IN A COURT IN THE STATE WHERE THE CUSTOMER OR THE EQUIPMENT IS LOCATED.  EACH PARTY WAIVES OBJECTIONS TO THE JURISDICTION OF SUCH COURTS AND WAIVES OBJECTIONS TO VENUE AND CONVENIENCE OF FORUM.  CUSTOMER AND LESSOR EACH IRREVOCABLY WAIVES ANY RIGHT TO A JURY TRIAL IN ANY SUCH PROCEEDINGS.


22.  WARRANTY OF BUSINESS PURPOSE:  Customer represents and warrants that the Equipment will be used solely for business purposes, and not for personal, family, or household purposes.


23.  UCC - ARTICLE 2A:  CUSTOMER ACKNOWLEDGES AND AGREES THAT THIS LEASE IS INTENDED AS A "FINANCE LEASE" AS THAT TERM IS DEFINED IN ARTICLE 2A OF THE UNIFORM COMMERCIAL CODE, AND THAT LESSOR IS ENTITLED TO ALL BENEFITS, PRIVILEGES AND PROTECTIONS OF A LESSOR UNDER A FINANCE LEASE.


24.  LATE CHARGES; EXPENSES OF ENFORCEMENT:  If Customer fails to pay any sum to be paid by Customer to Lessor under this Lease within 10 days after the applicable due date, Customer shall pay Lessor, upon demand, an amount equal to 10% of each such delayed Payment for each billing period or portion of a billing period such Payment is delayed to the extent permitted by law.  If for any reason Customer fails to return the Equipment to Lessor as provided in this Lease by the last day of the Lease term, Customer shall pay to Lessor upon demand one billing period's Payment for each billing period or portion thereof that such delivery is delayed.  The amounts specified above shall be paid as liquidated damages and as compensation for Lessor's internal operating expenses incurred in connection with such late payment.  In addition, Customer shall reimburse Lessor for all of its out-of-pocket costs and expenses incurred in exercising any of its rights or remedies under this Lease or in enforcing any of the terms or provisions of this Lease, including, without limitation, reasonable attorney's fees and expenses and fees and expenses of collection agencies, whether or not suit is brought.  If Lessor should bring court action, Customer and Lessor agree that attorney's fees equal to 25% of that sum shall be deemed reasonable for purposes of this Lease.








25.  Arbitration Agreement:  In this Arbitration Agreement, “you” refers to the Customer, and “we” refers to the Lessor.  By agreeing to arbitrate, you and we give up some rights, including the right to go to court and the right to a jury trial.  





A “Dispute” is any controversy or claim arising from or relating to this Lease.  “Dispute” includes but is not limited to the negotiation or breach of this Lease, the lease of the Equipment, or the question of whether any matter is subject to arbitration, involving any Lessee, Co-Lessee or Co-Signer, Guarantor, Lessor, or any assignee, agent, employee, surety bonding company or insurer of any of these persons.





You and we agree that if any Dispute arises, you or we may choose to have the Dispute resolved by binding arbitration under the rules then in effect of the American Arbitration Association or The National Arbitration Forum.  These are “Arbitration Organizations.”  The election to arbitrate may be made even if an action has been filed in court, so long as no judgment has been rendered.





The arbitration hearing shall be held at a location near where you signed this Lease, on 30 days’ notice to the parties unless the selected Arbitration Organization’s rules provide otherwise.  The arbitrator(s) shall apply relevant law.  The hearing shall be concluded within 120 days unless otherwise ordered by the arbitrator(s).  The award shall be made within 30 days after the close of the submission of evidence. The decision of the arbitrator(s) shall be evidenced by written, reasoned findings of fact and conclusions of law.  An award by the arbitrator (or if more than one, a majority of the arbitrators) shall be final and binding on all parties to the proceeding.  The non-prevailing party shall pay, and the arbitrator(s) shall award to the prevailing party, all of the prevailing party’s arbitration costs and expenses, including reasonable attorneys’ fees.  Either party may enter judgment on the award in the highest local, state or federal court or before any administrative body.  This Arbitration Agreement shall, with respect to any Dispute, survive the termination or expiration of this Lease.  Nothing in this provision or in this Lease shall be deemed to give the arbitrator(s) any authority, power or right to alter, change, amend, modify, add to or subtract from any provisions of this Lease.  No class action arbitration may be ordered under this provision and there shall be no joinder of parties, except for joinder of parties to the same Lease.  You and we agree that we may settle any Dispute subject to arbitration without consultation with or approval by, the arbitrator.  





We will advance any fees imposed by the Arbitration Organization.  The arbitrator will determine the amounts imposed by the Arbitration Organization that you and we must pay.  We agree to pay all such amounts that the arbitrator determines we must pay in order to assure that this arbitration agreement is enforceable.





We waive the right to require you to arbitrate any Dispute that you assert as an individual action (and not as a class action) in any court in which you seek less than $10,000 in total damages, including attorneys’ fees and court costs.  





The parties agree that the transactions relating to this Lease shall be subject to and governed by the Federal Arbitration Act, 9 U.S.C. Sections 1-16, as amended.





26.  MISCELLANEOUS:  (a) If this Lease were re-characterized as a conditional sale or loan, no Payment is intended to exceed the maximum amount of time price differential or interest, as applicable, permitted to be charged or collected by applicable law, and any such excess payment will be applied to Payments due under this Lease, in inverse order of maturity and any excess shall be refunded.


	(b)  If there should be more than one party executing this Lease as Customer, all obligations to be performed by Customer shall be the joint and several liability of all such parties.  The Customer's representations, warranties, and covenants under this Lease shall survive the delivery and return of the Equipment.  Any provision of this Lease which may be determined by competent authority to be prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions of this Lease and any such prohibition or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.


	(c)  Customer agrees that Lessor may accept a facsimile copy of this Lease or any Acceptance Certificate as an original, and that facsimile copies of Customer's signature will be treated as an original and will be admissible as evidence of this Lease or the other document delivered by facsimile.
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